
 
 

IN THE COURT OF THE SUB-DIVISIONAL JUDICIAL MAGISTRATE (S),   

                  SONITPUR, TEZPUR 

   GR CASE No. 1528/2013 

                                   U/S 493 IPC 

               State 

                                              Vs 

           Keshab Upadhaya                              …….…Accused  

 

PRESENT: Sri B. Acharyya, LL.M., A.J.S. 

                  Sub-Divisional Judicial Magistrate (S), Sonitpur, Tezpur 

Appearances: 

For the Prosecution:          Sri R. Goswami, Ld. APP.  

For the Defence:               Sri Ajay Kumar Paul, Ld. Adv. 

Charge Framed on:             17.06.2014 

 

Date of Evidences:            11.11.2014, 08.01.2015 & 08.06.2016 

Date of Argument:            22.05.2019 

Date of Judgment:            06.06.2019 

                            J U D G M E N T 

1.  The Prosecution case in brief is that one Phuleswari Pao has filed an FIR on 

27.06.2013 stating that she has a love affair with the accused person for about 10 

(ten) years and the accused promised her to get married socially but till date accused 

did not marry her and forcefully committed intercourse with her many times and 

accused normally come and stay with her at her house. But now accused has been 

trying to marry another girl and betrayed her. Hence this case was filed. 

 

2.  The O.C Chariduar P.S on receiving the FIR registered a case vide Chariduar P.S Case 

No. 188/13 u/s 493/376(1) of the Indian Penal Code. After investigation, the I.O laid 



 
 

down the Charge sheet under Sections 493/376(1) of the Indian Penal Code against 

accused person Keshab Upadhaya for trial.  

 

3.  On appearance before the court, accused person was furnished with copies of relevant 

documents u/s 207 of the Cr.P.C. Upon perusal of the case record and on hearing the 

Learned Counsels for both sides, charge u/s 493 of Indian Penal Code was framed 

and the same was read over and explained to the accused person to which he 

pleaded not guilty and claimed to be tried. 

 

4.  The Prosecution examined 5 (five) witnesses including the informant of this case. 

Thereafter, Ld. APP has prayed to close the evidence of the prosecution and 

accordingly, prayer was allowed. 

 

5.  The recording of statement of the accused u/s 313 of the Cr.P.C was done to which 

he denied the questions put to him. The accused declined to adduce any evidence in 

his defense. 

 

6.  Heard the arguments put forward by the learned counsel for the accused person and 

the learned APP for the State and also perused the evidences and materials on 

record.   

        POINT FOR DETERMINATION: 

7.  The following Point has been taken up for determination and discussion in the case: 

 

Whether accused Keshab Upadhaya, on 11.08.2018 by practicing deceit caused the 

informant who was not lawfully married to him, to believe that she was lawfully 

married to him and in that belief cohabited with her and had sexual intercourse 

with her and thereby committed the offence punishable under Section 493 of the 

Indian Penal Code?   

          DISCUSSION, DECISION & REASONS THEREOF: 

8.  Informant Phuleswari Pao as PW 1 had deposed that she filed this case against the 

accused whom she know since the year 2009 as both had been working in Physically 

Handicap Association, Sonitpur. They had a love relationship since then and had a 

physical relationship. The accused promised to marry her and they used to live 

together as husband and wife without being married. She further stated that family 

members of the accused person are also well aware of their relationship and they did 

not have any objection regarding their relationship. She also stated that nephew, 



 
 

sister-in-law and his co-villagers know that accused was in search of another girl for 

marriage. Hence she filed this case against the accused. Ext. 1 is the ezahar wherein 

Ext. 1(1) is her signature. Police had done medical examination of the informant and 

her statement u/s 164 of Cr.P.C was recorded before the Magistrate. Ext. 2 is her 

statement wherein Ext. 2(1) and 2(2) is her signature.  

   In her cross examination, PW 1 has stated that she studied upto matric (Class X). She 

is working with the Physically Handicapped Association, Sonitpur since the year 2011. 

She also stated that she is the Vice President of Sadar Shan Samiti and Secretary of 

Sonitpur. Accused is working in Power Department, Dhekiajuli. She further stated that 

she lived with the accused person in Dhemaji from the year 2006 to 2013. The 

distance between Balipara and Dhemaji is about 360 Kilometers. She has a brother; 

sister-in-law and his children are there. Her father expired in the month of August. 

She used to stay with the accused person in a same room and accused lived in a joint 

family. Brother of the accused is working as a Teacher. She further stated that in her 

community living without marriage is not allowed and if anyone was found engaged in 

such act he/ she will be boycotted from the society. She denied the fact that as the 

accused has given a complaint to the higher authority against her, she filed this false 

case against the accused.   

9.  Bishnu Shastri as PW 2 had deposed that he knows the informant as well as the 

accused person. In the year 2009 accused was President of Physically Handicapped 

Organization, Sonitpur and informant was Secretary of the same organization. When 

he went to the house of the informant he saw both the informant and accused are 

living together and when he asked the informant she told him that they are in love 

relationship and accused had promised her to get married with her. Again after some 

days, when he visited the house of the informant he saw the informant was crying and 

on being asked she told her that an altercation took place between them and currently 

accused is not living with her and searching for another girl for marriage. 

    In his cross examination, PW 2 has stated that the distance between his house and the 

house of the informant is about 1 ½ (one and half) Kilometers away. The informant 

has a computer training center at his village and a case was filed due to the 

misappropriation and they also given a joint statement with regard to the same. He 

denied the fact that informant has run an illegal business in her village and also that 

he frequently used to visit the house of the informant. He has given his statement 

before the police. He admitted that informant and accused are in love relationship but 

denied the fact that he did not state before police that accused had promised the 

informant to marry her and PW 2 frequently used to visit the house of the informant. 



 
 

He denied the fact that as they are working in a same organization he has deposed 

falsely in favour of informant.  

10.  Sajib Mili as PW 3 deposed that he knows the informant as well as the accused 

person. PW 3 stated that accused was working with the informant together but since 

2009 accused did not come to the house of the informant as he was working at 

Dhemaji in the Power Department since 2009. PW 3 stated that there was love affair 

with between the informant and the accused. But they did not marry. PW 3 stated 

that he saw accused visiting the house of the informant.  

In his cross examination, PW 3 has stated that he is a relative of the informant and 

informant is his own maternal aunt. PW 3 stated that his family members did not 

know about the love affair between the informant and the accused. Police interrogated 

him regarding the incident. PW 3 denied the suggestions put to him. 

11.  Smti Moloy Pal as PW 4 had deposed that informant is her friend and she knows the 

accused person. Accused frequently used to visit the house of the informant. She 

further deposed that now accused has stopped visiting the house of the informant and 

hence informant filed this case. 

      In her cross examination, PW 4 has stated that informant has informed her that 

accused will marry her. She also stated that house of the informant is nearby her 

house.  

12.  Rupam Baruah as PW 5 had deposed that he knows the informant and he is the 

member of differently abled society of Sonitpur. Accused too was a member and 

holding a post in the same society. The accused used to live with informant in the 

same house for about 1 ½ (one and half) years. He further stated that accused was 

supposed to marry the informant but he did not marry her. She filed the case because 

he refused to marry her. Accused and informant had a love relationship. 

 In his cross examination, PW 5 has stated that informant lives about 6 ½ (six and 

half) Kilometers away from his house. Informant will be about 8-10 years older to him. 

Later stated that he cannot say about the age of the informant but admitted that she 

is older to the accused. He knows informant since 2011 since his joining in the 

differently abled society. PW 5 did not know the accused until he joined the society. In 

2011-12 proceedings took place at the house of the informant. PW 5 went to the 

house of the informant regarding some work but he never stayed at the house of the 

informant. He cannot say if accused worked at Dhemaji in the year 2011-2012 but he 

went to Dhemaji after 1 ½ (one and half) years after PW 5 met him. When accused 

went to Dhemaji, the work of the society continued at the house of the informant. 

Accused belongs to Chariduar and PW 5 went to his house. He does not know the 



 
 

distance from the house of the accused to Dhemaji. He does not know Anil Rampal. 

He denied the fact that he had taken money from Anil Rampal to give him a job along 

with the informant. He denied the fact that he did not state in his statement u/s 161 

Cr.P.C that accused used to live together with informant and he did not state that 

accused had promised to marry informant. Informant is District Secretary since he has 

known the informant and she is living at Khonamukh. He also denied the fact that he 

deposed falsely because of his work relation with the informant.  

13.  Upon appreciation of the evidences of Prosecution witnesses, it appears that all the 

Prosecution witnesses are closely related to the informant. There is no proof of alleged 

physical relationship of the accused with the informant except the oral evidence of the 

informant herself. There is also no proof or evidence that accused was in search of 

another girl for marriage but informant has filed this case, as admitted by her, that 

due to the fact that accused did not marry her and was searching another girl for 

marriage, she filed this case. It also appears from the cross examination of informant 

that she lived with the accused at Dhemaji during the years 2006 to 2013 without 

being married and it also appears that accused was working at Power department at 

Dhemaji during that period of time. Thus it cannot be said that accused was 

unemployed and did not have the capacity to marry. Had this been the case, informant 

would have put pressure upon the accused to marry her and would not have stayed 

with the accused for such a long period of time without being married. Thus informant 

had willfully lived together with the accused without being married with her full 

knowledge and consent and subsequently she filed this case when accused might have 

denied marrying her.  

14.  Moreover, informant in her cross examination stated that accused lived in a joint 

family. If this is considered as true, then there is doubt whether family members of the 

accused would have allowed the accused as well as the informant to live together 

without being married. To justify this fact, informant clearly stated in her cross 

examination that in her community living without marriage is not allowed and if 

anyone was found engaged in such act he/ she will be boycotted from the society. 

Thus version of the informant that she lived together with the accused without being 

married for such a long period of time is presumed to be not correct and baseless. PW 

3, who is the maternal aunt of the informant, clearly stated in her cross examination 

that family members did not know about the love affair of the informant with the 

accused. 

15.  It can be ascertained that PW 2 who deposed in favour of the informant has been 

working in the same organization with the informant. PW 3 is the own maternal aunt 

of the informant and she also clearly stated that her family members did not know 



 
 

about the love affair of the informant with the accused. PW 4 is a close friend of the 

informant and it is natural that she will depose in favour of the informant. Even then, 

PW 4 clearly stated in her evidence that as accused stopped visiting the house of the 

informant hence she filed this case. Moreover, PW 5 also worked in the same 

organization with the informant.  

16.  Some of the PWs stated that accused refused marrying the informant but there is 

nothing on record from the part of the Prosecution as to why accused refused 

marrying the informant if it is presumed that he has a long love affair with the 

informant. However, one reason might be that informant is substantially older than the 

accused in age which is evident from the cross examination of PW 5.   

17.  Moreover, M.O who examined the informant medically was not examined in this case. 

However, perusal of medical examination report of the informant clearly reveals that 

she has tested negative in urine pregnancy test and there is no sign of recent sexual 

intercourse at the time of examination as evident in the report. There is also no sign of 

injury or violence marks over her private parts as stated in the medical report. 

Moreover, medical examination was incomplete at the time of submission of medical 

report in this case as report of vaginal smear examination was not sent from the 

laboratory which is yet not been submitted in this case and in the absence of complete 

medical examination report and examination of M.O., conclusion cannot be drawn 

against the accused who is always presumed to be innocent unless his innocence is 

disproved. 

18.  Hence it can be said that there is nothing in the evidences and materials on record 

which proves that accused had committed the alleged offence and hence Prosecution 

has failed to prove the allegation against the accused person beyond reasonable 

doubt. In view of aforesaid discussion and considerations, it can be said that the 

alleged offences have not been established against the accused by the prosecution 

and hence he is entitled to be acquitted of the offences under Section 493 of the 

Indian Penal Code and accordingly the aforesaid Point for determination of this case is 

decided against the Prosecution and in favour of the accused.  

 

                                             ORDER 

 

Hence I hold that accused Keshab Upadhaya is not guilty of committing offences 

punishable under Section 493 of the Indian Penal Code. Accordingly he is acquitted 

from the offences punishable under Section 493 of the Indian Penal Code and is set 

at liberty forthwith. 



 
 
 

The bail bond of the accused shall stand cancelled and surety shall be discharged 

after the expiry of 6 (six) months period from today. 

 

The case stands disposed of on contest. 

 

The Judgment is delivered in the open Court in presence of the accused and his 

Advocate. The Judgment is given under my hand and seal of this Court on this the 

06th day of June, 2019. 

 

 

 

 

 

 

 

                                                                                    (B. Acharyya) 

                      SDJM(S), Sonitpur, Tezpur 



 
 
 

                                                Appendix: 

 

Prosecution Witness: 

PW 1:            Phuleswari Pao  

PW 2:           Bishnu Shastri 

PW 3:           Sajib Mili 

PW 4:           Moloy Pal 

PW 5:           Rupam Baruah 

 

Documents Exhibited by Prosecution:  

Ext. 1:  Ezahar 

Ext. 1(1): Signature of Informant 

 

Defence Witness: Nil 

Documents Exhibited by the defence: Nil    

 

 

 

 

 

 

                                                                                             (B. Acharyya)                                              

                                                        SDJM(S), Sonitpur, Tezpur 


